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Freedom is never more than one
generation away from extinction. We
didn't pass it to our children in the
bloodstream. It must be fought for,
protected, and handed on for them to do
the same, or one day we will spend our
sunset years telling our children and our
children's children what it was once like in
the United States where men were free.
President Ronald Reagan
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“Faith is either something that informs one
at all times or it isn’t anything at all, really.
When the Chinese government tells its
citizens that they can worship in a certain
building on a certain day, but once they
leave that building they must bow to the
secular orthodoxy of the state, you have a
cynical lie at work. They’ve substituted a
toothless “freedom of worship” for
“freedom of religion”.”
― Eric Metaxas
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But is vigilant defense and
advocacy of religious freedom
actually a Chaplain Corps
professional concern?
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Do we stray from solid legal
footing when we stray from
simply providing “Title X”
religious support to provide for
required religious support needs?
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Do we stray from solid legal footing when we stray from
simply providing “Title X” religious support to provide for
required religious support needs?
No. All roles and responsibilities prescribed by DoD/Services
(e.g. doctrine, regulations) included in our required
capabilities of “providing religious support” and “advise the
command on religion, morals, ethics and morale” are equally
supportable by:

- History
- The Constitution (e.g., War Powers Clause)
- Title X!
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Service Chaplaincies Mission:
It is DoD policy that the Chaplaincies of the Military
Departments are established to advise and assist
commanders in the discharge of their responsibilities
to provide for the free exercise of religion in the
context of military service as guaranteed by the
Constitution, to assist commanders in managing
Religious Affairs (DoD Directive 5100.73 (reference (e)),
and to serve as the principal advisors to commanders
for all issues regarding the impact of religion on
military operations.
DoD Instruction 1304.19
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Chaplain Corps Mission/Capabilities:
US military chaplains are a unique manifestation of the nation’s
commitment to the values of freedom of conscience and free exercise
of religion proclaimed in the founding documents… The Services
maintain chaplaincies to accommodate religious needs… and advise
commanders on the complexities of religion… chaplains are uniquely
positioned… as advocates of religious, moral, ethical, and spiritual wellbeing and resiliency. JG 1-05, Religious Affairs in Joint Operations, para. 1-1
(1) As a professional military religious leader, the chaplain must have
the capability to perform or provide religious support that
accommodates the Soldier’s right to the free exercise of religion, and
support resilience efforts to sustain Soldiers, Family members, and
authorized Civilians.(2) As the professional military religious staff
advisor, the chaplain advises the commander and staff on morals,
morale, ethical issues, and the impact of religion on all aspects of
military operations.
AR 165-1, para. 2-3
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A Chaplain Corps Mission:
The mission of the Army Chaplain Corps is
to provide religious support by assisting
commanders in the responsibility to
provide for free exercise of religion, and
to provide religious, moral, and ethical
advisement and leadership.
ATP 1-05.04, para. 1-1
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Robust Religious Freedom Beyond Legal
Minimums: A Readiness Issue
Free exercise of religion is an end state and goal
supported and pursued by Army policy, commanders,
and the Chaplain Corps. …(religious advisement)
supports commanders' and leaders' awareness of free
exercise values not merely for reason of legal
compliance. Free exercise of religion also serves end
state purposes related to the Army mission of sustaining

Soldiers' short and long term readiness, building
ethical and moral strength and motivation to meet
present and future challenges.
ATP 1-05.04, para 1-11
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Chaplains’ Authoritative Charge to
Promote Religious Freedom
Unit ministry teams and chaplain sections assist
Army leaders' understanding of mission benefits of
command climates that encourage respect,
tolerance, and ample opportunity for expression of
religion and worship. UMTs and chaplain sections
provide religious leadership through vigilant respect
and awareness of religious freedom of all Soldiers,
to include responsible exercise of that freedom by
chaplains and leaders whom they advise.
ATP 1-05.04, para. 1-11
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This is a chaplaincy role,
to advise and advocate for religious
freedom and “command climates that
encourage” such freedom, and “ample
opportunity for expression of religion”
and
“vigilant respect and awareness of
religious freedom of all …”
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What exactly is
the standard for
religious liberty
in the military?
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RFRA: The Military Religious Liberty Standard

A HIGH STANDARD: Congress shall make no law respecting
the establishment of religion or prohibiting the free exercise
thereof.
First Amendment, U.S. Constitution
THE HIGHER STANDARD: The government may substantially
burden a person’s exercise of religion only if it demonstrates
that application of the burden to the person—
(1) is in furtherance of a compelling governmental interest; and

(2) is the least restrictive means of furthering that
compelling governmental interest.
Religious Freedom Restoration Act (RFRA),
42 U.S.C. § 2000bb–2000bb-4
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RFRA: The Military Religious Liberty Standard

• The strict scrutiny standard applicable to RFRA is
exceptionally demanding… Only those interests of the
highest order can outweigh legitimate claims to the free
exercise of religion… Even if the federal government could
show the necessary interest, it would also have to show
that its chosen restriction on free exercise is the least
restrictive means of achieving that interest. That analysis
requires government to show that it cannot accommodate
the religious adherent while achieving its interest through a
viable alternative…
Attorney General Memo, Federal Law Protections for Religious Liberty, 6 Oct 17
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RFRA: The Military Religious Liberty Standard
• To the greatest extent practicable and permitted by
law, religious observance and practice should be
reasonably accommodated in all government activity.
• The free exercise of religion includes the right to act or
abstain from action in accordance with one’s religious
beliefs.
• Government may not officially favor or disfavor particular
religious groups.
Attorney General Memo, Federal Law Protections for Religious Liberty, 6 Oct 17
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Absence of RFRA Standards in Service Policies

Until the 3 March 2017 publication of Army
Chaplain Corps doctrine (ATP 1-05.04, Religious Support
and Internal Advisement), none of the three US military
Services mentioned the 1993 RFRA standards
for accommodation (compelling government
interest, least restrictive means) in any
authoritative policy or doctrine publications.
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UNCLASSIFIED

Absence of RFRA Standards in Service Policies

“Compelling government interest”?
“Least restrictive means”?
•

Existing Army policies on religious accommodation (AR 60020, AD 2016-33, 2017-04, 2018-19) never mention these
RFRA terms in any form.

•

Existing Air Force Policy Directive 52-2 17 FEB 16 simply
declares the AF “has a compelling government interest in
mission accomplishment…” and is silent on the “least
restrictive means” standard.

•

Navy policies did not exist regarding RFRA standards of
religious accommodation until recently (published in
BUPERINST 1730.11 in November 2018).
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Army Religious Accommodation Policy

The Army will approve requests for accommodation
of religious practices unless accommodation will have
an adverse impact on “military necessity” (unit
readiness, individual readiness, unit cohesion,
morale, good order, discipline, safety, and/or health).
- AR 600-20, Army Command Policy, 6 Nov 14
- Army Directive 2016-34, 6 Oct 16
- Army Directive 2018-19, 8 Nov 18
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Chaplaincy Doctrine/Training Highlights RFRA

- ATP 1-05.04, para. 1-13 describes authoritatively that exercise of
religion may only be denied if a compelling government interest is
established and the Service uses the least restrictive means to
further that interest.
- Since 2018 the Army Chief of Chaplains office has implemented
Corps-wide training that emphasizes RFRA standards and the 2017
U.S. Attorney General guidance on religious liberty that also
highlights RFRA standards. This training has been commended by
Congressional members. (Available to endorsers upon request)
- Other Services’ chaplaincies increasingly emphasize RFRA
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Policy Trend: Highlighting RFRA and CH Corps Role

- Navy Instruction published in Nov 2018 now includes RFRA
standards (BUPERINST 1730.11)
- Recent Army Directives highlight
a) Special procedures to allow for uniform and grooming
accommodations (beard, hijab, turban),
b) Require involvement of the Office of the Chief of
Chaplains in addition to a chaplain interview/memorandum, and
c) highlight requirements to train on religious
accommodation standards.
- Next revision of Army policy on religious accommodation (AR
600-20) to include specific RFRA standards (anticipated February
2020)
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UNCLASSIFIED

Policy Trend: Highlighting RFRA and CH Corps Role

Next revision of Army policy on religious
accommodation (AR 600-20) to include
specific RFRA standards (compelling
government interest, least restrictive
means, anticipated February 2020)
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Chaplains’ Religious Liberties
1. Constitutional: Respecting Free Exercise and Establishment Clauses
Interests:

- The military must be extremely careful in how it controls
content or management of how religious functions are performed.
Chaplains rights to exercise their faith does not always equate to a
right to exercise their faith in their official capacity when performing
government, or even religious service, functions. Certain time, place,
and manner restrictions are appropriate government functions.
- Any DOD adverse action against chaplains based on contentbased evaluations of acceptability of religious viewpoints (of the
chaplain or their endorser) in the course of official chaplain functional
tasks and duties risks clear violation of the Free Exercise and
Establishment Clauses of the First Amendment.
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Chaplains’ Religious Liberties
2. RFRA: RFRA is the primary legal standard of individual
rights fully applicable to chaplains. The standards of these
RFRA protections (compelling government burden, least
restrictive means) extend well beyond all other chaplain
protections passed in the past ten years in the National
Defense Authorization Act (FY2013/2014) and Service policies.
Chaplains operating in pluralistic military environments
should consider: the fact that they may have
legal/constitutional rights to exercise religion in a certain
manner do not necessarily make it right in context.

Endorsers help us in supporting this principle for the mutual
good of the interests of all.
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Chaplains’ Religious Liberties

3. National Defense Authorization Act (FY2013/2014):
Sect. 533 of NDAA FY13 (amended by Sect. 532 of NDAA FY14)
states that no member of the Armed Forces may
“(1) require a chaplain to perform any rite, ritual, or
ceremony that is contrary to the conscience, moral principles,
or religious beliefs of the chaplain; or
(2) discriminate or take any adverse personnel action against
a chaplain… on the basis of the refusal by the chaplain to
comply with a requirement prohibited by paragraph (1)”
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Chaplains’ Religious Liberties: Army Policy
- AR 165-1 prohibits requiring chaplains “to perform a religious
role in worship services, command ceremonies, or other events
if doing so would be in variance with the tenets or practices of
their religion”, requiring chaplains to “uphold requirements of
their endorsing religious group” (Paras. 3-1,3-2).

- AR 165-1, Para. 6-14b explains “chaplains remain accountable
to their endorsers in all matters pertaining to the continued
maintenance of their credentials… if a chaplain does something
to jeapordize religious credentials, the sponsoring agency may
withdraw its endorsement. A chaplain cannot continue to
function as a chaplain and may face separation from service if
he or she loses professional religious credentials or ecclesiastical
endorsement.”
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UNCLASSIFIED

Chaplains’ Religious Liberties

Chaplains operating in pluralistic military
environments should consider: the fact that
they may have legal/constitutional rights to
act in a certain manner do not necessarily
make it right in context.
Endorsers help us in supporting this principle
for the mutual good of the interests of all.
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QUESTIONS/
DISCUSSION
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